United States Code
Federal Rules of Civil Procedure for the United States District Courts
VI. Trials

Rule 53. Masters

(a) Appointment.
(1) Unless a statute provides otherwise, a court may appoint a master only to:
(A) perform duties consented to by the parties;

(B) hold trial proceedings and make or recommend findings of fact on issues to be
decided by the court without a jury if appointment is warranted by

(i) some exceptional condition, or

(if) the need to perform an accounting or resolve a difficult computation of
damages; or

(C) address pretrial and post-trial matters that cannot be addressed effectively and
timely by an available district judge or magistrate judge of the district.

(2) A master must not have a relationship to the parties, counsel, action, or court that
would require disqualification of a judge under 28 U.S.C. § 455 unless the parties
consent with the court's approval to appointment of a particular person after disclosure
of any potential grounds for disqualification.

(3) In appointing a master, the court must consider the fairness of imposing the likely
expenses on the parties and must protect against unreasonable expense or delay.

(b) Order Appointing Master.

(1) Notice. The court must give the parties notice and an opportunity to be heard before
appointing a master. A party may suggest candidates for appointment.

(2) Contents. The order appointing a master must direct the master to proceed with all
reasonable diligence and must state:

(A) the master's duties, including any investigation or enforcement duties, and any
limits on the master's authority under Rule 53(c);

(B) the circumstances--if any--in which the master may communicate ex parte with
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the court or a party;

(C) the nature of the materials to be preserved and filed as the record of the master's
activities;

(D) the time limits, method of filing the record, other procedures, and standards for
reviewing the master's orders, findings, and recommendations; and

(E) the basis, terms, and procedure for fixing the master's compensation under Rule
53(h).

(3) Entry of Order. The court may enter the order appointing a master only after the
master has filed an affidavit disclosing whether there is any ground for disqualification
under 28 U.S.C. 8 455 and, if a ground for disqualification is disclosed, after the
parties have consented with the court's approval to waive the disqualification.

(4) Amendment. The order appointing a master may be amended at any time after
notice to the parties, and an opportunity to be heard.

(c) Master's Authority. Unless the appointing order expressly directs otherwise, a
master has authority to regulate all proceedings and take all appropriate measures to
perform fairly and efficiently the assigned duties. The master may by order impose upon
a party any noncontempt sanction provided by Rule 37 or 45, and may recommend a
contempt sanction against a party and sanctions against a nonparty.

(d) Evidentiary Hearings. Unless the appointing order expressly directs otherwise, a
master conducting an evidentiary hearing may exercise the power of the appointing court
to compel, take, and record evidence.

(e) Master's Orders. A master who makes an order must file the order and promptly
serve a copy on each party. The clerk must enter the order on the docket.

() Master's Reports. A master must report to the court as required by the order of
appointment. The master must file the report and promptly serve a copy of the report on
each party unless the court directs otherwise.

(9) Action on Master's Order, Report, or Recommendations.

(1) Action. In acting on a master's order, report, or recommendations, the court must
afford an opportunity to be heard and may receive evidence, and may: adopt or affirm;
modify; wholly or partly reject or reverse; or resubmit to the master with instructions.

(2) Time To Object or Move. A party may file objections to--or a motion to adopt or
modify--the master's order, report, or recommendations no later than 20 days from the
time the master's order, report, or recommendations are served, unless the court sets a
different time.
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(3) Fact Findings. The court must decide de novo all objections to findings of fact
made or recommended by a master unless the parties stipulate with the court's consent
that:

(A) the master's findings will be reviewed for clear error, or
(B) the findings of a master appointed under Rule 53(a)(1)(A) or (C) will be final.

(4) Legal Conclusions. The court must decide de novo all objections to conclusions of
law made or recommended by a master.

(5) Procedural Matters. Unless the order of appointment establishes a different
standard of review, the court may set aside a master's ruling on a procedural matter only
for an abuse of discretion.

(h) Compensation.

(1) Fixing Compensation. The court must fix the master's compensation before or after
judgment on the basis and terms stated in the order of appointment, but the court may
set a new basis and terms after notice and an opportunity to be heard.

(2) Payment. The compensation fixed under Rule 53(h)(1) must be paid either:
(A) by a party or parties; or
(B) from a fund or subject matter of the action within the court's control.

(3) Allocation. The court must allocate payment of the master's compensation among
the parties after considering the nature and amount of the controversy, the means of the
parties, and the extent to which any party is more responsible than other parties for the
reference to a master. An interim allocation may be amended to reflect a decision on
the merits.

(i) Appointment of Magistrate Judge. A magistrate judge is subject to this rule only
when the order referring a matter to the magistrate judge expressly provides that the
reference is made under this rule.



Advisory Committee Notes

2003 Amendments

Rule 53 is revised extensively to reflect changing practices in using masters. From the
beginning in 1938, Rule 53 focused primarily on special masters who perform trial
functions. Since then, however, courts have gained experience with masters appointed to
perform a variety of pretrial and post-trial functions. See Willging, Hooper, Leary,
Miletich, Reagan, & Shapard, Special Masters' Incidence and Activity (Federal Judicial
Center 2000). This revised Rule 53 recognizes that in appropriate circumstances masters
may properly be appointed to perform these functions and regulates such appointments.
Rule 53 continues to address trial masters as well, but permits appointment of a trial
master in an action to be tried to a jury only if the parties consent. The new rule clarifies
the provisions that govern the appointment and function of masters for all purposes. Rule
53(g) also changes the standard of review for findings of fact made or recommended by a
master. The core of the original Rule 53 remains, including its prescription that
appointment of a master must be the exception and not the rule.

Special masters are appointed in many circumstances outside the Civil Rules. Rule 53
applies only to proceedings that Rule 1 brings within its reach.

Subdivision (a)(1)

District judges bear primary responsibility for the work of their courts. A master should
be appointed only in limited circumstances. Subdivision (a)(1) describes three different
standards, relating to appointments by consent of the parties, appointments for trial
duties, and appointments for pretrial or post-trial duties.

Consent Masters. Subparagraph (a)(1)(A) authorizes appointment of a master with the
parties' consent. Party consent does not require that the court make the appointment; the
court retains unfettered discretion to refuse appointment.

Trial Masters. Use of masters for the core functions of trial has been progressively
limited. These limits are reflected in the provisions of subparagraph (a)(1)(B) that restrict
appointments to exercise trial functions. The Supreme Court gave clear direction to this
trend in La Buy v. Howes Leather Co., 352 U.S. 249 (1957); earlier roots are sketched in
Los Angeles Brush Mfg. Corp. v. James, 272 U.S. 701 (1927). As to nonjury trials, this
trend has developed through elaboration of the "exceptional condition” requirement in
present Rule 53(b). This phrase is retained, and will continue to have the same force as it
has developed. Although the provision that a reference "shall be the exception and not the
rule” is deleted, its meaning is embraced for this setting by the exceptional condition
requirement.
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Subparagraph (a)(1)(B)(ii) carries forward the approach of present Rule 53(b), which
exempts from the “exceptional condition” requirement "matters of account and of
difficult computation of damages.” This approach is justified only as to essentially
ministerial determinations that require mastery of much detailed information but that do
not require extensive determinations of credibility. Evaluations of witness credibility
should only be assigned to a trial master when justified by an exceptional condition.

The use of a trial master without party consent is abolished as to matters to be decided by
a jury unless a statute provides for this practice.

Abolition of the direct power to appoint a trial master as t o issues to be decided by a jury
leaves the way free to appoint a trial master with the consent of all parties. A trial master
should be appointed in a jury case, with consent of the parties and concurrence of the
court, only if the parties waive jury trial with respect to the issues submitted to the master
or if the master's findings are to be submitted to the jury as evidence in the manner
provided by former Rule 53(¢)(3). In no circumstance may a master be appointed to
preside at a jury trial.

The central function of a trial master is to preside over an evidentiary hearing on the
merits of the claims or defenses in the action. This function distinguishes the trial master
from most functions of pretrial and post-trial masters. If any master is to be used for such
matters as a preliminary injunction hearing or a determination of complex damages
issues, for example, the master should be a trial master. The line, however, is not distinct.
A pretrial master might well conduct an evidentiary hearing on a discovery dispute, and a
post-trial master might conduct evidentiary hearings on questions of compliance.

Rule 53 has long provided authority to report the evidence without recommendations in
nonjury trials. This authority is omitted from Rule 53(a)(1)(B). In some circumstances a
master may be appointed under Rule 53(a)(1)(A) or (C) to take evidence and report
without recommendations.

For nonjury cases, a master also may be appointed to assist the court in discharging trial
duties other than conducting an evidentiary hearing.

Pretrial and Post-Trial Masters. Subparagraph (a)(1)(C) authorizes appointment of a
master to address pretrial or post-trial matters. Appointment is limited to matters that
cannot be addressed effectively and in a timely fashion by an available district judge or
magistrate judge of the district. A master's pretrial or post-trial duties may include
matters that could be addressed by a judge, such as reviewing discovery documents for
privilege, or duties that might not be suitable for a judge. Some forms of settlement
negotiations, investigations, or administration of an organization are familiar examples of
duties that a judge might not feel free to undertake.

Magistrate Judges. Particular attention should be paid to the prospect that a magistrate
judge may be available for special assignments. United States magistrate judges are
authorized by statute to perform many pretrial functions in civil actions. 28 U.S.C. §
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636(b)(1). Ordinarily a district judge who delegates these functions should refer them to a
magistrate judge acting as magistrate judge.

There is statutory authority to appoint a magistrate judge as special master. 28 U.S.C. §
636(b)(2). In special circumstances, or when expressly authorized by a statute other than
8 636(b)(2), it may be appropriate to appoint a magistrate judge as a master when needed
to perform functions outside those listed in § 636(b)(1). There is no apparent reason to
appoint a magistrate judge to perform as master duties that could be performed in the role
of magistrate judge. Party consent is required for trial before a magistrate judge,
moreover, and this requirement should not be undercut by resort to Rule 53 unless
specifically authorized by statute; see 42 U.S.C. § 2000e-5(f)(5).

Pretrial Masters. The appointment of masters to participate in pretrial proceedings has
developed extensively over the last two decades as some district courts have felt the need
for additional help in managing complex litigation. This practice is not well regulated by
present Rule 53, which focuses on masters as trial participants. Rule 53 is amended to
confirm the authority to appoint--and to regulate the use of--pretrial masters.

A pretrial master should be appointed only when the need is clear. Direct judicial
performance of judicial functions may be particularly important in cases that involve
important public issues or many parties. At the extreme, a broad delegation of pretrial
responsibility as well as a delegation of trial responsibilities can run afoul of Article IlI.

A master also may be appointed to address matters that blur the divide between pretrial
and trial functions. The court's responsibility to interpret patent claims as a matter of law,
for example, may be greatly assisted by appointing a master who has expert knowledge
of the field in which the patent operates. Review of the master's findings will be de novo
under Rule 53(g)(4), but the advantages of initial determination by a master may make
the process more effective and timely than disposition by the judge acting alone.
Determination of foreign law may present comparable difficulties. The decision whether
to appoint a master to address such matters is governed by subdivision (a)(1)(C), not the
trial-master provisions of subdivision (a)(1)(B).

Post-Trial Masters. Courts have come to rely on masters to assist in framing and
enforcing complex decrees. Present Rule 53 does not directly address this practice.
Amended Rule 53 authorizes appointment of post-trial masters for these and similar
purposes. The constraint of subdivision (a)(1)(C) limits this practice to cases in which the
master's duties cannot be performed effectively and in a timely fashion by an available
district judge or magistrate judge of the district.

Reliance on a master is appropriate when a complex decree requires complex policing,
particularly when a party has proved resistant or intransigent. This practice has been
recognized by the Supreme Court, see Local 28, Sheet Metal Workers' Internat. Assn. v.
EEQC, 478 U.S. 421, 481-482 (1986). The master's role in enforcement may extend to
investigation in ways that are quite unlike the traditional role of judicial officers in an
adversary system.
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Expert Witness Overlap. This rule does not address the difficulties that arise when a
single person is appointed to perform overlapping roles as master and as court-appointed
expert witness under Evidence Rule 706. Whatever combination of functions is involved,
the Rule 53(a)(1)(B) limit that confines trial masters to issues to be decided by the court
does not apply to a person who also is appointed as an expert witness under Evidence
Rule 706.

Subdivision (a)(2) and (3)

Masters are subject to the Code of Conduct for United States Judges, with exceptions
spelled out in the Code. Special care must be taken to ensure that there is no actual or
apparent conflict of interest involving a master. The standard of disqualification is
established by 28 U.S.C. § 455. The affidavit required by Rule 53(b)(3) provides an
important source of information about possible grounds for disqualification, but careful
inquiry should be made at the time of making the initial appointment. The
disqualification standards established by § 455 are strict. Because a master is not a public
judicial officer, it may be appropriate to permit the parties to consent to appointment of a
particular person as master in circumstances that would require disqualification of a
judge. The judge must be careful to ensure that no party feels any pressure to consent, but
with such assurances-- and with the judge's own determination that there is no troubling
conflict of interests or disquieting appearance of impropriety--consent may justify an
otherwise barred appointment.

One potential disqualification issue is peculiar to the master's role. It may happen that a
master who is an attorney represents a client whose litigation is assigned to the judge who
appointed the attorney as master. Other parties to the litigation may fear that the attorney-
master will gain special respect from the judge. A flat prohibition on appearance before
the appointing judge during the time of service as master, however, might in some
circumstances unduly limit the opportunity to make a desirable appointment. These
matters may be regulated to some extent by state rules of professional responsibility. The
question of present conflicts, and the possibility of future conflicts, can be considered at
the time of appointment. Depending on the circumstances, the judge may consider it
appropriate to impose a non-appearance condition on the lawyer-master, and perhaps on
the master's firm as well.

Subdivision (b)

The order appointing a pretrial master is vitally important in informing the master and the
parties about the nature and extent of the master's duties and authority. Care must be
taken to make the order as precise as possible. The parties must be given notice and
opportunity to be heard on the question whether a master should be appointed and on the
terms of the appointment. To the extent possible, the notice should describe the master's
proposed duties, time to complete the duties, standards of review, and compensation.
Often it will be useful to engage the parties in the process of identifying the master,
inviting nominations, and reviewing potential candidates. Party involvement may be
particularly useful if a pretrial master is expected to promote settlement.
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The hearing requirement of Rule 53(b)(1) can be satisfied by an opportunity to make
written submissions unless the circumstances require live testimony.

Rule 53(b)(2) requires precise designation of the master's duties and authority. Clear
identification of any investigating or enforcement duties is particularly important. Clear
delineation of topics for any reports or recommendations is also an important part of this
process. And it is important to protect against delay by establishing a time schedule for
performing the assigned duties. Early designation of the procedure for fixing the master's
compensation also may provide useful guidance to the parties.

Ex parte communications between a master and the court present troubling questions.
Ordinarily the order should prohibit such communications, assuring that the parties know
where authority is lodged at each step of the proceedings. Prohibiting ex parte
communications between master and court also can enhance the role of a settlement
master by assuring the parties that settlement can be fostered by confidential revelations
that will not be shared with the court. Yet there may be circumstances in which the
master's role is enhanced by the opportunity for ex parte communications with the court.
A master assigned to help coordinate multiple proceedings, for example, may benefit
from off-the-record exchanges with the court about logistical matters. The rule does not
directly regulate these matters. It requires only that the court exercise its discretion and
address the topic in the order of appointment.

Similarly difficult questions surround ex part e communications between a master and the
parties. Ex parte communications may be essential in seeking to advance settlement. Ex
parte communications also may prove useful in other settings, as with in camera review
of documents to resolve privilege questions. In most settings, however, ex parte
communications with the parties should be discouraged or prohibited. The rule requires
that the court address the topic in the order of appointment.

Subdivision (b)(2)(C) provides that the appointment order must state the nature of the
materials to be preserved and filed as the record of the master's activities, and (b)(2)(D)
requires that the order state the method of filing the record. It is not feasible to prescribe
the nature of the record without regard to the nature of the master's duties. The records
appropriate to discovery duties may be different from those appropriate to encouraging
settlement, investigating possible violations of a complex decree, or making
recommendations for trial findings. A basic requirement, however, is that the master must
make and file a complete record of the evidence considered in making or recommending
findings of fact on the basis of evidence. The order of appointment should routinely
include this requirement unless the nature of the appointment precludes any prospect that
the master will make or recommend evidence-based findings of fact. In some
circumstances it may be appropriate for a party to file materials directly with the court as
provided by Rule 5(e), but in many circumstances filing with the court may be
inappropriate. Confidentiality is important with respect to many materials that may
properly be considered by a master. Materials in the record can be transmitted to the
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court, and filed, in connection with review of a master's order, report, or
recommendations under subdivisions (f) and (g). Independently of review proceedings,
the court may direct filing of any materials that it wishes to make part of the public
record.

The provision in subdivision (b)(2)(D) that the order must state the standards for
reviewing the master's orders, findings, or recommendations is a reminder of the
provisions of subdivision (g)(3) that recognize stipulations for review less searching than
the presumptive requirement of de novo decision by the court. Subdivision (b)(2)(D) does
not authorize the court to supersede the limits of subdivision (g)(3).

In setting the procedure for fixing the master's compensation, it is useful at the outset to
establish specific guidelines to control total expense. The court has power under
subdivision (h) to change the basis and terms for determining compensation after notice
to the parties.

Subdivision (b)(3) permits entry of the order appointing a master only after the master
has filed an affidavit disclosing whether there is any ground for disqualification under 28
U.S.C. § 455. If the affidavit discloses a possible ground for disqualification, the order
can enter only if the court determines that there is no ground for disqualification or if the
parties, knowing of the ground for disqualification, consent with the court's approval to
waive the disqualification.

The provision in Rule 53(b)(4) for amending the order of appointment is as import ant as
the provisions for the initial order. Anything that could be done in the initial order can be
done by amendment. The hearing requirement can be satisfied by an opportunity to make
written submissions unless the circumstances require live testimony.

Subdivision (c)

Subdivision (c) is a simplification of the provisions scattered throughout present Rule 53.
It is intended to provide the broad and flexible authority necessary to discharge the
master's responsibilities. The most important delineation of a master's authority and
duties is provided by the Rule 53(b) appointing order.

Subdivision (d)

The subdivision (d) provisions for evidentiary hearings are reduced from the extensive
provisions in current Rule 53. This simplification of the rule is not intended to diminish
the authority that may be delegated to a master. Reliance is placed on the broad and
general terms of subdivision (c).

Subdivision (e)

Subdivision (e) provides that a master's order must be filed and entered on the docket. It
must be promptly served on the parties, a task ordinarily accomplished by mailing or
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other means as permitted by Rule 5(b). In some circumstances it may be appropriate to
have the clerk's office assist the master in mailing the order to the parties.

Subdivision (f)

Subdivision (f) restates some of the provisions of present Rule 53(e)(1). The report is the
master's primary means of communication with the court. The materials to be provided to
support review of the report will depend on the nature of the report. The master should
provide all portions of the record preserved under Rule 53(b)(2)(C) that the master deems
relevant to the report. The parties may designate additional materials from the record, and
may seek permission to supplement the record with evidence. The court may direct that
additional materials from the record be provided and filed. Given the wide array of tasks
that may be assigned to a pretrial master, there may be circumstances that justify sealing
a report or review record against public access--a report on continuing or failed
settlement efforts is the most likely example. A post-trial master may be assigned duties
in formulating a decree that deserve similar protection. Such circumstances may even
justify denying access to the report or review materials by the parties, although this step
should be taken only for the most compelling reasons. Sealing is much less likely to be
appropriate with respect to a trial master's report.

Before formally making an order, report, or recommendations, a master may find it
helpful to circulate a draft to the parties for review and comment. The usefulness of this
practice depends on the nature of the master's proposed action.

Subdivision (g)

The provisions of subdivision (g)(1), describing the court's powers to afford a hearing,
take evidence, and act on a master's order, report, or recommendations are drawn from
present Rule 53(e)(2), but are not limited, as present Rule 53(e)(2) is limited, to the report
of a trial master in a nonjury action. The requirement that the court must afford an
opportunity to be heard can be satisfied by taking written submissions when the court acts
on the report without taking live testimony.

The subdivision (g)(2) time limits for objecting to--or seeking adoption or modification
of--a master's order, report, or recommendations, are important. They are not
jurisdictional. Although a court may properly refuse to entertain untimely review
proceedings, the court may excuse the failure to seek timely review. The basic time
period is lengthened to 20 days because the present 10- day period may be too short to
permit thorough study and response to a complex report dealing with complex litigation.
If no party asks the court to act on a master's report, the court is free to adopt the master's
action or to disregard it at any relevant point in the proceedings.

Subdivision (g)(3) establishes the standards of review for a master's findings of fact or

recommended findings of fact. The court must decide de novo all objections to findings
of fact made or recommended by the master unless the parties stipulate, with the court's
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consent, that the findings will be reviewed for clear error or--with respect to a master
appointed on the parties' consent or appointed to address pretrial or post-trial matters--
that the findings will be final. Clear-error review is more likely to be appropriate with
respect to findings that do not go to the merits of the underlying claims or defenses, such
as findings of fact bearing on a privilege objection to a discovery request. Even if no
objection is made, the court is free to decide the facts de novo; to review for clear error if
an earlier approved stipulation provided clear-error review; or to withdraw its consent to
a stipulation for clear-error review or finality, and then to decide de novo. If the court
withdraws its consent to a stipulation for finality or clear-error review, it may reopen the
opportunity to object.

Under Rule 53(g)(4), the court must decide de novo all objections to conclusions of law
made or recommended by a master. As with findings of fact, the court also may decide
conclusions of law de novo when no objection is made.

Apart from factual and legal questions, masters often make determinations that, when
made by a trial court, would be treated as matters of procedural discretion. The court may
set a standard for review of such matters in the order of appointment, and may amend the
order to establish the standard. If no standard is set by the original or amended order
appointing the master, review of procedural matters is for abuse of discretion. The
subordinate role of the master means that the trial court's review for abuse of discretion
may be more searching than the review that an appellate court makes of a trial court.

If a master makes a recommendation on any matter that does not fall within Rule
53(9)(3), (4), or (5), the court may act on the recommendation under Rule 53(g)(1).

Subdivision (h)

The need to pay compensation is a substantial reason for care in appointing private
persons as masters.

Payment of the master's fees must be allocated among the parties and any property or
subject-matter within the court's control. The amount in controversy and the means of the
parties may provide some guidance in making the allocation. The nature of the dispute
also may be important--parties pursuing matters of public interest, for example, may
deserve special protection. A party whose unreasonable behavior has occasioned the need
to appoint a master, on the other hand, may properly be charged all or a major portion of
the master's fees. It may be proper to revise an interim allocation after decision on the
merits. The revision need not await a decision that is final for purposes of appeal, but
may be made to reflect disposition of a substantial portion of the case.

The basis and terms for fixing compensation should be stated in the order of appointment.
The court retains power to alter the initial basis and terms, after notice and an opportunity
to be heard, but should protect the parties against unfair surprise.

The provision of former Rule 53(a) that the "provision for compensation shall not apply
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when a United States Magistrate Judge is designated to serve as a master" is deleted as
unnecessary. Other provisions of law preclude compensation.

Subdivision (i)

Rule 53(i) carries forward unchanged former Rule 53(f).
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